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Court of Appeals of the District of Columbia 


No. 5203. 

! 

Florence Boyd Evans, Appellant, 

vs. 

Marian E. Evans, Catherine Evans Peyton, Mida E. 

Baldwin. 

i 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 50391. ! 

Florence Boyd Evans, Plaintiff 

vs. 

i 

Marian E. Evans, Catherine Evans Peyton, Mida E. 

Baldwin, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill of Complaint to Construe Will, etc. 

Filed October 21, 1929. 

In the Supreme Court of the District of Columbia. 

Equity. No. 50391. 

Florence Boyd Evans, Plaintiff, 

v. 

Marian E. Evans, Catherine Evans Peyton, Mida E. 

Baldwin, Defendants. 

The bill of complaint of Florence Boyd Evans respect¬ 
fully represents: 

1—5203a 


2 FLORENCE B. EVANS VS. MARIAN E. EVANS ET AL. 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and brings this suit in her 
representative capacity as executrix and trustee under the 
will of George W. Evans as well as in her individual 
capacity as one of the beneficiaries and legatees under said 
will. 

2. The defendant Marian E. Evans, a daughter of the late 
George W. Evans, is a citizen of the United States and a 
resident of the City of Washington, District of Columbia, 
and is sued in her representative capacity as one of the 
executrices under the will of said George W. Evans, de¬ 
ceased, and also in her individual capacity as one of the 
beneficiaries and legatees under said will. 

3. The defendant Catherine Evans Peyton, a daughter 
of said George W. Evans, is a citizen of the United States 
and a resident of the District of Columbia, and is sued in 
her individual capacity as one of the beneficiaries and lega¬ 
tees under the will of said George W. Evans, deceased. 

4. That the defendant Milda E. Baldwin, a daughter of 
said George W. Evans, is a citizen of the United States and 

a resident of the City of Montclair, State of New 
2 Jersey, and is sued in her individual capacity as one 
of the beneficiaries and legatees under the will of said 
George W. Evans, deceased. 

5. That the plaintiff is the widow of said George W. 
Evans, deceased, and was married to the said George W. 
Evans on or about the 5th day of October, 1886; that at the 
time of said 1 marriage the defendants Marian E. Evans, 
Catherine Evans Peyton, and Mida E. Baldwin, were the 
children by the first wife of said George W. Evans, and 
were about, to wit, the ages of fourteen, thirteen, and twelve 
years, respectively; that plaintiff from the time of said mar¬ 
riage assisted in taking charge of, caring for, and helping 
her husband and others in properly raising said defendants, 
and from the time of her said marriage up to and including 
the date of the death of her said husband, had always been 
a loyal, true, and devoted wife to him, caring — and nursing 
him both day and night through his last illness which was 
long and protracted. 

6. That as early as the year 1894, plaintiff with the con¬ 
sent of her husband took in roomers and boarders from time 
to time, which practice continued up to and including the 


3 


FLORENCE B. EVANS VS. MARIAN E. EVANS ET AL. 


date of the death of her husband, and up to and including 
the time the plaintiff was compelled, for the reasons here¬ 
inafter stated, to relinquish, give up, and move out of the 
aforesaid premises; that practically all of the income re¬ 
ceived from the above source was used by plaintiff and her 
husband in defraying the necessary household and other ex¬ 
penses, and plaintiff further avers that because thereof, her 
husband was to a large degree able to accumulate the per¬ 
sonal estate of which he died seized and possessed. That in 
addition to the moneys hereinbefore referred to, plaintiff 
contributed largely from her own personal estate in furnish¬ 
ing and modernizing said premises 918 19th Street, 
3 N. W., all of which facts were well known to the de¬ 
cedent and to the defendants herein. I 
7. That said George W. Evans died on the 22nd day of 
April, 1925, and his will dated July 14,1921 (a copy of which 
is attached hereto and prayed may be read as a part hereof, 
and marked plaintiff’s Exhibit No. 1) was admitted to pro¬ 
bate and record on the 11th day of May, 1925, and distribu¬ 
tion of all the personal estate of said decedent has been 
made between the plaintiff and the defendants named herein, 
including a $3,000.00 policy of life insurance payable to 
plaintiff in which the defendants shared share and share 
alike with the plaintiff in accordance with the washes of said 
decedent as expressly appears in the fifth paragraph of his 
will. That the only property of decedent remaining undis¬ 
posed of between the parties hereto is premises 918 19th 
Street, N. W., referred to in the will of said decedent as 
being the north half of Lot 19 Square 86 and so described 
in the Land Records of the Surveyor of the District of 
Columbia. i 


8. That at the time of making said will to wit, July 14, 
1921, decedent’s family consisted of plaintiff, his wife, who 
v^as then in advanced years and dependent largely upon her 
\ husband for support, and the defendants Marian E. Evans, 


his daughter, who w^as then unmarried and still is unmar¬ 


ried, and who was then employed and is still employed and 
v^as then and is now receiving a substantial salary; his 


daughter Catherine Evans Peyton'who was then married 


but is now a widow, who was then employed and is still em¬ 


ployed and who was then receiving and is still receiving a 
substantial salary; and his daughter Mida B. Baldwin who 

i 
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was then married and who is still married, and w’ho 

4 was then and is now being cared and provided for by 
her husband; that all of said defendants at the time 

of the making of the will herein referred to were independ¬ 
ent of the support of their father, all of which were well 
known to their said father, and said defendants are still in 
possession of incomes sufficient for their support and main¬ 
tenance. 

9. That at the time of the death of said George W. Evans, 
his estate consisted of stocks, bonds and moneys of the 
value of $29,666.84, and real estate consisting of the afore¬ 
mentioned and described property, also premises 2208 H 
Street, N. W., described in the official records of the Sur¬ 
veyor of the District of Columbia as Lot 9 Square 56, the 
latter property being devised to his unmarried daughter 
Marian E. Evans under the seventh paragraph of the will 
of said George W. Evans, deceased. 

10. Plaintiff avers that she has since the death of her 
husband continued to live in said premises, 918 19th Street, 
N. W., and has paid from the income derived from the rent 
of rooms all taxes assessed against said property, kept the 
property insured, and has made such repairs as were neces¬ 
sary from time to time to keep said property in a rentable 
condition, and has maintained a room in said house for 
the defendant Marian E. Evans and has heated and lighted 
the same without cost to said defendant, and that she has 
never been called upon by said defendants or any of them 
up to the time of her vacating said property, to wit, October 
1, 1929, to make any other repairs than heretofore made 
for the purposes aforesaid. (And the plaintiff avers that 
the premises are now in as good a state of repair and con¬ 
dition both inside and out as when her husband died, reason¬ 
able wear and tear excepted.) 

11. That because of the impairment of her health, 

5 her advanced years, the great amount of work in¬ 
volved both physical and mental, and because she 

has been unable to obtain persons to rent her rooms, she 
has been unable to further continue the maintenance and 
running of said house so as to derive sufficient income to 
defray taxes, heating, lighting, and other expenses incident 
to and connected with maintaining said premises; in fact, 
she has during the past year had to meet deficiencies and 
other expenses incident to the maintenance of said prop- 
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I 

ertv from her own personal estate, and that because of the 
aforesaid condition, she was on the first day of October, 
1929, forced and compelled to give up said house, and has, 
for the time being and pending the decision of this cause, 
placed the property upon the market for rent, and that 
unless said property can be rented or other disposition 
made of same, there will be no income to pay taxes, insur¬ 
ance, and other expenses, and said property will continue 
to deteriorate and depreciate in value. 

12. Plaintiff further avers that doubt and disputes have 
arisen between herself and the defendants: as to the true 
construction of paragraph six of her husband’s will, the 
character of the estate, the extent of the interest that all 
of the parties hereto will take in said property, and the 
nature of the duty, right, and control of the plaintiff over 
said property. 

13. Plaintiff is advised bv counsel and therefore avers 
that by the terms of paragraph six of said will, she was 
constituted and appointed trustee of premises 918 1 19th 
Street, N. W., Washington, D. C., for the purposes enumer¬ 
ated in said paragraph and that she is also under the pro¬ 
visions entitled thereof in fee simple to an undivided 

6 one-fourth interest in common with said defendants 
to said property, she having declined to further re¬ 
tain said premises for her use and occupancy; and that as 
trustee of said property and as tenant in common thereof 
with said defendants, she is entitled and authorized under 
the will of her said husband to sell the sairie and to divide 
the proceeds resulting from any such sale share and share 
alike between the plaintiff and the defendants, said prop¬ 
erty not being susceptible of a division in kind, and said 
defendants having refused to join with the plaintiff in a 
sale of said property. The defendants, however, contend 
that the true and proper interpretation of paragraph six 
of said will is that the plaintiff is only entitled to a life 
estate subject to defeasance upon her marriage, and that 
the remainder is vested in fee simple in the defendants as 
tenants in common. I 

Wherefore, the premises considered, the plaintiff prays: 

1. That subpoenas issue to the defendants compelling 
them to appear before this Honorable Court on a day 
named to answer the exigencies of this bilk of complaint. 
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2. That this Court take jurisdiction of the subject mat¬ 
ter and pass a decree construing the provisions of para¬ 
graph six of the will hereto attached. 

3. That if the Court be of the opinion that the interpre¬ 
tation of said paragraph as contended for by the plaintiff 
herein is correct, then the plaintiff prays that this Honor¬ 
able Court pass a decree authorizing and directing her as 
trustee to sell said property, and further directing that the 
proceeds be divided among the plaintiff and defendants 
herein share and share alike. 

4. That a receiver or receivers pendente lite be ap- 
7 pointed for said property, to rent, care for, and pre¬ 
serve the same pending the final action of this Hon¬ 
orable Court. 

5. And for such other and further relief as to the Court 
may appear meet and proper. 

FLORENCE BOYD EVANS. 

ROSSA F. DOWNING, 

GEO. A. BERRY, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

I solemnly swear that I have read the foregoing bill of 
complaint by me subscribed, and know the contents there¬ 
of; that the matters and things therein stated of my own 
knowledge are true, and those stated upon information and 
belief, I believe to be true. 

FLORENCE B. EVANS. 

Subscribed and sworn to before me this 21st dav of Oc- 

•/ 

tober, 1929. 

[seal.] AUGUST F. SCHIMMACK, 

Notary Public , D. C. 

My commission expires April 17, 1931. 

I, George Whitfield Evans, of Washington, D. C., real¬ 
izing the uncertainty of life, and the certainty of death, 
and being desirous of settling my worldly affairs before 
being summoned hence, declare this to be my last will and 
testament, revoking any other that I may have heretofore 
made. 
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First . I declare that I am in perfect health, in sound 
mind, clear and intelligent understanding, and fully capable 
to execute a will. In doing so, I have been! unaided and 
uninfluenced by any human being. In fact I have drawn 
it independently of suggestions or dictation from any 
source whatsoever. 

Second. I will and declare that after all my debts 

8 remaining unpaid at the time of my death, including 
those incurred on account of my last illness and 

funeral expenses, have been paid, that my estate be dis¬ 
posed of as follows: 

Third. To my beloved wife, Florence Boyd Evans, who 
has always been a good, a devoted, a loving and faithful 
companion in all the years of our married life, I will and 
bequeath all my household and personal effects of every 
character and kind whatsoever, including furniture, piano, 
china, glass and silverware, library books, and cases, pic¬ 
tures, bric-a-brac, etc. Having unlimited confidence and 
faith in her, and believing that she will always do what 
is right, I leave to her the manner of disposing of such per¬ 
sonal effects among my three daughters, Marian, Catharine 
and Mida, if she no longer desires to retain the same. Pro¬ 
vided, however, that my wife be allowed to reserve to 
herself and to dispose of in any manner that! she may elect, 
all personal property in my home that she has purchased 
from time to time from her own separate funds, or such 
as may have been presented to her by myself, or others, 
as personal gifts. 

I further will and bequeath to my dear wife, Florence 
Boyd Evans, all moneys of which I may he possessed at 
the time of my death, and deposited to my personal credit 
in any bank or trust company as savings accounts or other¬ 
wise. Also the four shares of stock, and dividends or ac¬ 
cumulations thereon, of the Equitable Co-operative Build¬ 
ing Association, of Washington, D. C., and other moneys 
or beneficial funds that may be found due my estate at the 
time of mv death. 

9 Fourth. I further will and bequeath to my wife, 
Florence Boyd Evans, for her sole use and benefit and 

to dispose of in any manner that she may wish or desire, 
all United States Liberty and Victory Bonds, War Savings 
Stamps, and any other securities that I may be possessed 
of at the time of my death. It is, however* my wish that, 
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should she have remaining in her possession of the above 
mentioned bonds, stock or securities, etc., at the time of her 
death that she will the same, in an equitable manner, among 
my three, hereinbefore mentioned, daughters or their heirs- 
at-law. 

Fifth. I further will and bequeath to my wife, Florence 
Boyd Evans, and to my three daughters, Marian Elizabeth 
Evans, Catharine Evans Peyton and Mida Evans Baldwin, 
or their heirs-at-law, in equal distribution, the total amount 
derived from my life insurance policies, and accumulated 
dividends thereon, without reference as to whom said poli¬ 
cies may be made payable, as indicated in the said policies. 
Provided, however, that before distribution of the total 
amount, of said insurance policies is made, as hereinbefore 
directed, I will that the sum of One Thousand dollars ($1,- 
000.00), be deducted from the total amount, thereof, and 
given to the Association of Oldest Inhabitants, of Washing¬ 
ton, D. C., as my contribution to the fund now being raised 
by the said Association towards the building of a home for 
its use and enjoyment, in testimonial of my affection and 
regard for my associates and friends in that honored organi¬ 
zation, whose companionship was always most agreeable 
and pleasant to me. 

10 Sixth. I will and bequeath to my wife, Florence 
Boyd Evans, in trust, premises No. 918 19th Street, N. 
W., known on the official plat book of the District of Colum¬ 
bia, as the north half of lot nineteen, square eighty-six. She 
is to retain the same for her use and benefit, so long as she 
may remain my widow. She is required to provide a suit¬ 
able room therein for my daughter, Marian, so long as she, 
my daughter, may remain single. My said wife will be re¬ 
quired to pay all taxes on said property, and costs of repairs 
to the same, from funds received by her in rent of rooms, 
etc., and she shall keep the said property in good rentable 
condition, and not allow it to deteriorate for want of re¬ 
pairs, either inside or out. Should she desire to convert the 
said premises into an apartment house she may do so, pro¬ 
vided she bear the cost of such improvements from receipts 
derived from rentals of said apartments, or from her own 
separate estate. Should my wife decline to retain said prem¬ 
ises, after my death, it i s my will that a unanimous con¬ 
sent agreement be entered into by my wife, and my three 
daughters, Marian, Catharine and Mida, to sell the afore- 
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said property and divide the proceeds of the sale in four 
equal parts between my wife and three daughters herein¬ 
before mentioned, or their heirs-at-law. 

Seventh. To my daughter, Marian Elizabeth Evans, I 
will and bequeath, in fee simple, premises No. 2208 H Street, 
N. W., known on the District of Columbia plat book as part 
of lot nine (9), square fifty-six (56). 1 deem it proper to 
will the said premises to her, she not being; married, and 
is dependent on her own labor for a living, while my 
11 other two daughters are married and have husbands 
to cai'e for them. 

Eighth. I hereby designate my wife, Florence Eoyd 
Evans, and my daughter, Marian Elizabeth Evans as Exec¬ 
utrices of this my last will and testament, and request that 
they be not required to give bond as such. Further that 
they be not allowed any commissions in the carrying out 
of the provisions of this my last will. It; is entirely a 
family affair, and all named in it arc beneficiaries of my 
estate, and it is my wish that its provisions may be accepted 
by all interests as I have provided. 

In testimonv whereof I have hereunto set my hand and 
seal this fourteenth day of July, nineteen hundred and 
twentv-one. 

GEO. W. EVANS, [seal.] 

Signed and witnessed in our presence July 14, 1921. 

ROY F. LASSLY. 

EDWD. B. FOX. 

HARRY P. WILKINS. 

PARK A. COLE. ; 

9 

I 

Answer of the Defendants to the Bill of Complaint. 

Filed December 20, 1929. 


*#*#•*;* 


The joint and several answer of the defendants, Marian 
E. Evans, Catherine Evans Peyton and Mida E. Baldwin, 
to the bill of complaint filed in the above entitled cause re¬ 
spectfully represents to the Court as;follows: 

12 1. These defendants admit the citizenship and resi¬ 

dence of the plaintiff. As to all of the other allega¬ 
tions of the said paragraph, they say that the same are 
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averments of matters of law and are, therefore, not called 
upon to answer. 

2, 3 and 4. They admit the residences of the defendants 
as set forth in the second, third and fourth paragraphs of 
said bill, and that they are sued in their individual capac¬ 
ities as beneficiaries under said will. As to all of the other 
allegations contained in said second, third and fourth para¬ 
graphs, these defendants say that they are advised they are 
averments of matters of law and that tliev are not called 
upon to answer same. 

5. These defendants admit the allegations contained in 
the fifth paragraph of said bill, but aver further that the 
defendant, Marian E. Evans, who was employed in the day 
time, devoted her evenings and nights in assisting and 
nursing her said father during his last illness. 

6. These defendants denv the allegations contained in the 
sixth paragraph of said bill, except as herein modified. That 
according to their best recollections, the only person v T ho 
was a roomer or boarder in the home of the plaintiff and 
their deceased father was a brother of their father, at least 
for many vears after the vear 1894 and that they have no 
personal knowledge of any extensive rooming and boarding 
conducted in the home of their said father until the partici¬ 
pation of the United States in the World War in the year 
1917. They have no knowledge as to the truth of the al- 
legations that the plaintiff contributed from her personal 
estate in furnishing and modernizing premises No. 918 19th 

Street, Northwest. 

13 7. These defendants admit the allegations contained 

in the seventh paragraph of said bill and state that 
as a result of the settlement of the personal estate of the 
said decedent, the plaintiff received approximately the sum 
of $16,400.81. 

8. Answering the allegations contained in the eighth para¬ 
graph of said bill, these defendants state that they are ad¬ 
vised that the plaintiff was about fifty-six years of age on 
July 14th, 1921. They deny that the plaintiff was largely 
dependent upon her husband for support as they are ad¬ 
vised that the plaintiff was worth a fair sum of money; that 
the defendant, Marian E. Evans, received a small salary as 
a clerk for a life insurance association and that during his 
lifetime, her father always provided a home for her, only 
requiring her to pay to the plaintiff for her board after his 
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retirement; that the defendant, Catherine E. Peyton, was 
married and not living with or being supported by her hus¬ 
band at the time of the making of the said will and is now 
a widow and receives a small salary as a clerh in the office 
of the Register of Wills, Washington, D. C., and has two 
children dependent largely upon her for support ; that the 
defendant, Mida E. Baldwin, was at tlie time of the making 
of said will and still is married and being cared for by her 
husband out of his salarv as a clerk in the Pension Bureau 


of the United States Government. Further answering said 
paragraph, these defendants say that they are advised that 
the plaintiff is in receipt of a substantial income from her 
share of the estate of her deceased father, Robert Boyd. 

9. They admit the allegations contained in the ninth para¬ 
graph of said bill. j 

10. Answering the allegations contained in the tenth 
paragraph of said bill, these defendants say that 

14 they admit that the plaintiff has paid the taxes on 
said property and kept the same insured, but they 
have no knowledge as to whether or not the same were 
paid from income derived from the rental of rooms. They 
deny that the plaintiff has made all necessary repairs to 
said property and further deny that the said premises are 
now in as good a state of repair and condition as when her 
husband died, reasonable wear and tear excepted. 

11. Answering the allegations contained in the eleventh 
paragraph of said bill, these defendants say that they have 
no knowledge with respect to said allegations and, there¬ 
fore, can neither admit nor deny the same and if the same 
are deemed material, call for strict proof thereof. They 
do admit, however, that unless the said property is rented, 
there will be no income to pay taxes, insurance and other 
expenses and the said property will continue to deteriorate 
and depreciate in value. 

12. These defendants deny the allegations: contained in 
the twelfth paragraph of said bill and say that the true 
facts are that the said plaintiff is seeking to force these 
defendants to sell the said property and divide the pro¬ 
ceeds derived therefrom contrary to the terms and pro¬ 
visions of the will of their father and that they believe that 
the said premises have been vacated by the said plaintiff 
for the purpose of endeavoring to force these defendants 
to consent to such disposition of said real estate. They 
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further say fhat they have never disputed the control of 
the plaintiff over the said property during her lifetime as 
permitted by the provisions of the will of their father. 

13. Answering the allegations contained in the thirteenth 
paragraph of said bill, these defendants say that they are 
advised that the said paragraph contains allegations of con¬ 
clusions of law solely and that they are not called 
15 upon to answer the same. Nevertheless, these de¬ 
fendants deny each and every such allegation of 
conclusions of law. 

And having fully answered, these defendants pray to be 
hence dismissed with their reasonable costs in this behalf 
most wrongfullv sustained. 

MARIAN E. EVANS. 

CATHERINE EVANS PEYTON. 

MIDA E. BALDWIN. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Defendants. 

District of Columbia, ss: 

Marian E. Evans and Catherine Evans Peyton being first 
duly sworn depose and say they have read over the fore¬ 
going answer by them subscribed and know the contents 
thereof; that the matters and facts therein stated upon 
their personal knowledge are true, and those stated upon 
information and belief, they believe to be true. 

MARIAN E. EVANS. 

CATHERINE EVANS PEYTON. 

Subscribed and sworn to before me this 16th day of De¬ 
cember, 1929. 

[seal.] GENEVIEVE C. CALVERT, 

Notary Public in and for 
the District of Columbia. 

My commission expires Apl. 10,1934. 

County of Essex, 

State of New Jersey, ss: 

Mida E. Baldwin being first duly sworn deposes and says 
that she has read over the foregoing answer by her sub- 
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scribed and knows the contents thereof; that the matters 
and facts therein stated upon her personal knowledge are 
true, and those stated upon information and belief, she be¬ 
lieves to be true. 

MIDA E. BALDWIN. 


16 Subscribed and sworn to before me this 14th day 
of December, 1929. 

[seal.] DEAN A. BALDWIN, 

Notary Public for New Jersey. 

My commission expires Jan. 18th, 1932. 

Final Decree Construing Will. 


Filed March 24, 1930. 

# * # * * * i # 


This cause came on to be heard at this term; and there¬ 
upon upon consideration thereof, it is this 24th day of 
March, 1930, 

Adjudged, ordered and decreed, as follows,! viz: 

That under the terms of paragraph 6 of the will of 
George W. Evans, deceased, dated the 14th day of July, 
1921, referred to in the bill of complaint herein, the plain¬ 
tiff, Florence Boyd Evans, is devised and takes only a life 
estate during widowhood in premises 918 19th Street, 
N. W., and that the relief sought by prayers; numbered 3 
and 4 of the bill be and the same are herebv denied. 

WENDELL P. STAFFORD, 

Justice. 


Plaintiff, Florence Boyd Evans, prays an appeal to the 
Court of Appeals of the District of Columbia from the 
foregoing decree; and the penalty of the undertaking on 
appeal by said plaintiff, if for costs only, is hereby fixed 
in the sum of $100.00, or, in lieu thereof, the deposit of 
$50.00 in the registry of the court. 

WENDELL P. STAFFORD, 

Justice. 

I consent: 


GEORGE A. BERRY, 

Attorney for Plaintiff. 
RUDOLPH H. YEATMAN, 

Attorney for Defendant-. 
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17 Stipulation. 

Filed March 28, 1930. 

******* 

It was stipulated and agreed between counsel for the 
plaintiff and counsel for the defendants, prior to the argu¬ 
ment of the above entitled cause in the court below, as 
follows: 

1. That the plaintiff at the time of the making of the will 
of George W. Evans on, to-wit, the 14th day of July, 1921, 
had an estate consisting of about Two Thousand dollars 
($2,000.00), and Seven (7) shares of stock of the National 
Biscuit Company, which fact was known to the decedent at 
the time of making his will. 

2. That the plaintiff, from the time of the beginning of 
the World War in 1917, up to and including the time of 
her husband’s death on April 22, 1925, had three or four 
boarders, and practically all of the income from that source 
was used by her and her husband to defray the necessary 
household and other expenses, and that the profits from her 
boarders amounted to between Twelve Hundred and Four¬ 
teen Hundred dollars a year, and by reason thereof her hus¬ 
band was to a large degree able to accumulate the personal 
estate of which he died seized and possessed. 

. 3. It is further agreed that the statements contained 
herein shall constitute a part of the record on appeal in 
the above entitled cause. 

ROSSA P. DOWNING, 
GEORGE A. BERRY, 

JOSEPH J. MALLOY, 

Attorneys for Plaintiff . 

R. H. YEATMAN, 

Attorney for Defendant -. 

18 Memorandum. 

March 28, 1930.—$50 deposited in lieu of bond on appeal. 

Assignment of Errors. 

Filed March 28, 1930. 

******* 

The plaintiff, Florence Boyd Evans, assigning error in 
the findings and decree of the court passed on the 24th day 
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FLORENCE B. EVANS VS. MARIAN E. EVANS ET AL. 

| 

of March, 1930, respectfully submits that the court erred 
as follows: 

1. The court erred in construing paragraph 6 of the will 
of George W. Evans, deceased, in holding that plaintiff 
was devised and took only a life estate during widowhood 
in premises 918 19th Street, N. W. 

2. The court erred in denying plaintiff the relief sought 
bv prayers 3 and 4 of her bill of complaint. 

ROSSA P. DOWNING, 

G. A. BERRY, 

JOSEPH J. MALLOY, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed March 28, 1930. 

# * * • * # I * 

The Clerk will please prepare the record for appeal in 
the above-entitled cause to the Court of Appeals of the Dis¬ 
trict of Columbia, to consist of the following records: 

1. Bill of Complaint. 

2. Answer of Defendants. 

19 3. Stipulation. 

4. Decree construing Will of George W. Evans. 

5. Appeal entered in open court. 

6. Deposit of $50.00 in lieu of undertaking. 

7. Assignment of Errors. 

8. This Designation of Record. 

ROSSA F. DOWNING, 

G. A. BERRY, 

JOSEPH J. MALLOY, 

Attorneys for Plaintiff. 

Service acknowledged this 28th dav of March, 1930. 

R. H. YEATMAN, 

Attorney for Defendant-. 

20 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 1o 19, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 50391 in Equity, wherein 

Florence Bovd Evans is Plaintiff and Marian E. Evans 
* 

et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In, testimony whereof I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 29th day of April, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5203. Florence Boyd Evans, appellant, vs. Marian E. 
Evans, Catherine Evans Peyton, Mida E. Baldwin. Court 
of Appeals, District of Columbia. Filed May 2, 1930. 
Henry W. Hodges, Clerk. 
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IN THE 



APRIL TERM, 1930. 


No. 5203 


FLORENCE BOYD EVANS, Appellant, 

VS. I 

MARIAN E. EVANS, CATHERINE EVANS PEY¬ 
TON, MIDA E. BALDWIN, Appellees' 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Facts. 

! 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, holding an equity 
court (Record, p. 13), construing the will of George W. 
Evans, deceased, and holding that under the terms 
thereof the appellant, Florence Boyd Evans, took only 
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a life estate during widowhood in premises 918 19th 
Street northwest. 

George W. Evans, late a resident of the District of 
Columbia, and husband of the appellant, died in the 
city of Washington on April 22, 1925, and his will, 
dated July 14, 1921, was duly admitted to probate and 
record. 1 Said George W. Evans, deceased, married 
the appellant October 5, 188’6, and at the time of said 
marriage the appellees were all minors of the ages of, 
to-wit, fourteen, thirteen, and twelve years, respec¬ 
tively, being children of deceased by a former mar¬ 
riage. Appellant assisted in caring for and bringing 
up said appellees until they reached their majority, 
and said appellees resided w T ith their father and ap¬ 
pellant and were supported by their said father until 
the appellees Peyton and Baldwin were married, and 
until the appellee Marian E. Evans was approximately 
fifty years of age. That during all of said time, none 
of the appellees were employed or contributed any¬ 
thing toward the household expenses of their father 
and appellant. Appellant, with the consent of her hus¬ 
band, took in roomers and boarders from the time of 
the beginning of the World War in 1917 up to and in¬ 
cluding the time of the death of her husband, and that 
practically all of the income from said source was 
used by her and her husband to defray the necessary 
household and other expenses, and that the profits 
from her boarders amounted to between $1,200.00 and 
$1,400.00 a year, and by reason thereof her husband 
was to a large degree able to accumulate the personal 
estate of which he died seized and possessed. (See 


3 


Stipulation, Record p. 14.) That during the entire 
married life of appellant and her husband, lasting over 
a period of thirty-nine years, appellant had always 
been a true, loyal and devoted wife, and nursed her 
husband day and night during his last illness, which 
was long and protracted; that at the time said testator 
made his will, to-wit, July 14, 1921, the appellant had 
an estate consisting of about $2,000.00 and seven shares 
of stock in the National Biscuit Company, which fact 
was known to said testator (Stipulation, Recoyd p. 14). 
The testator also had in mind at the time of the mak¬ 
ing of his will the financial condition of the appellees, 
for he expressly refers to said fact in the seventh para¬ 
graph of his will (Will, Record p. 9). Appellant con¬ 
tinued to live in premises 918 19th Street N. W., from 
the date of the death of her husband, maintaining a 
room in said premises for the appellee Marian E. 
Evans without cost to said Marian E. Evans, until 
October 1, 1929, when because of inability to rent her 
rooms and procure boarders and because of ill health, 
appellant vacated said premises. 

The estate of decedent consisted of the aforesaid 
premises which was an old-fashioned tliree-story house 
between fifty and sixty years of age; premises 2208 
H Street N. W., which was devised to the i appellee 
Marian E. Evans, and also personal property consist¬ 
ing of cash, stocks, bonds, and life insurance: amount¬ 
ing to $29,666.84. The legacies other than those de¬ 
vised to appellant and appellees, and the debts of said 
decedent amounted to $2,621.66. The balance of said 

i 

estate, after the payment of the aforementioned lega- 
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cies and debts,.was distributed as follows: To the ap¬ 
pellant $16,400.81, and to each of the appellees $3,- 
541.59. That among the different policies of life in¬ 
surance taken out by decedent there was a policy of 
$3,000.00 payable to the appellant, the proceeds of 
which were distributed between the parties to this 
cause share and share alike in accordance with the 
wishes of the testator, although there was no legal ob¬ 
ligation on the part of the appellant so to do. 

The will of said George W. Evans, among other 
things, provides as follows: 

Paragraph 6. “I will and bequeath to my 
wife, Florence Boyd Evans, in trust, premises 
No. 918-19th Street, N. W., known on the offi¬ 
cial plat book of the District of Columbia as 
the north half of lot nineteen, square eighty- 
six. She is to retain the same for her use and 
benefit, so long as she may remain my widow. 
She is required to provide a suitable room 
therein for my daughter, Marian, so long as 
she, my daughter, may remain single. My said 
wife shall be required to pay all taxes on said 
property, and costs of repairs to the same, from 
funds received by her in rent of rooms, etc., and 
she shall keep the said property in good rentable 
condition, and not allow it to deteriorate for 
want of repairs, either inside or out. Should 
she desire to convert the said premises into ail 
apartment house she may do so, provided she 
bear the cost of such improvements from 
receipts derived from rentals of said apart¬ 
ments, or from her own separate estate. Should 
my wife decline to retain said premises, after 
my death, it is my will that a unanimous con- 


sent agreement be entered into bv mv \vife, and 
my three daughters, Marian, Catherine and 
Mida, to sell the aforesaid property and divide 
the proceeds of the sale in four equal parts 
between my wife and three daughters herein¬ 
before mentiond, or their heirs-at-law.” 

Paragraph 8. “I hereby designate my wife, 
Florence Boyd Evans, and my daughter, 


Marian Elizabeth Evans as Executrices of this 


my last will and testament, and request that 
they be not required to give bond as such. 
Further that they be not allowed any commis¬ 
sions in the carrying out of the provisions of 
this mv last will. It is entirelv a family affair, 
and all named in it are beneficiaries of mv 
estate, and it is my wish that its provisions 
may be accepted by all interests as I have 
provided. ’ ’ 


Said will was duly admitted to probate May 11,1925, 
distribution made thereunder, and no provision there¬ 
of has been questioned for any reason by any of the 
parties hereto other than the construction of para¬ 
graph 6 referred to above. 

On October 21, 1929, appellant filed her bill for 
the construction of the will of the testator, contending 
that under the terms of paragraph 6 thereof she was 
entitled to the use of premises 918 19th Street so long 
as she remained the testator’s widow, and!upon her 
declining to further retain said premises after testa¬ 
tor’s death that she is entitled under the sixth para¬ 
graph to an undivided and indefeasible one-fourth 
interest in and to said property. The appellees on the 
other hand contended that she was only entitled to a 
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life estate during widowhood. Upon a hearing in the 
lower court to construe said paragraph 6, the lower 
court entered a decree dated March 24, 1930, as fol¬ 
lows : 

44 This cause came on to be heard at this term; 
and thereupon upon consideration thereof, it is 
this 24th day of March, 1930, 

Adjudged, ordered and decreed as follows, 
viz: 

That under the terms of paragraph 6 of the 
will of George W. Evans, deceased, dated the 
14th dav of Julv 1921, referred to in the bill of 
complaint herein, the plaintiff, Florence Boyd 
Evans, is devised and takes only a life estate 
during widowhood in premises 918 19th Street, 
N. W., and that the relief sought by prayers 
numbered 3 and 4 of the bill be and the same 
is herebv denied.’* 

WENDELL P. STAFFORD, 

Justice. 

The relief sought by paragraphs 3 and 4 of the bill 
of complaint is as follows: 

44 3. That if the Court be of the opinion that 
the interpretation of said paragraph as con¬ 
tended for by the plaintiff herein is correct, 
then the plaintiff prays that tliis Honorable 
Court pass a decree authorizing and directing 
her as trustee to sell said property, and further 
directing that the proceeds be divided among 
the plaintiff and defendants herein share and 
share alike. 

4. That a receiver or receivers pendente lite 
be appointed for said property, to rent, care 
for, and preserve the same pending the final 
action of this Honorable Court.” 
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, • i 

Assignment of Errors. 

1. The court erred in construing paragraph 6 of the 
will of George W. Evans, deceased, in holding that 
plaintiff was devised and took only a life estate during 
widowhood in premises 918 19th Street N. W. 

2. The court erred in denying plaintiff the relief 
sought by prayers 3 and 4 of her bill of complaint. 
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ARGUMENT. 

The sole and only question in this case is, Did the 
lower court err in holding that under paragraph 6 of 
the will of George W. Evans, deceased, appellant took 
only a life estate during widowhood in premises 918 
19th Street N. W., and in refusing to give to said para¬ 
graph the construction contended for by the appellant? 

Counsel for appellant, after a most exhaustive 
search, have been unable to find a single case embody¬ 
ing the construction of a will on all fours with the will 
in question. 

The Supreme Court of the United States in 
Smith v. Bell, 6 Peters 68, 8L. Ed. 327, says: 

“ Cases on wills may guide us as to general 
rules of construction, but unless a case cited be 
in every respect directly in point, and agree in 
every circumstance, it will have little or no 
weight with the court, who always look upon 
the intention of the testator as the pole star to 
direct them in the construction of wills.” 

Moon v. Stewart, 87 Ohio St. 349, 45 L. 

R. A. (N. S.) 48: 

“The wish of the testator is the pole star in 
the construction of a will.’ ’ 

Taylor v. Benham, 5 Howard 233. 

Patch White, 117 U. S. 210, 29 L. Ed. 

860. 

Home for Incurables v. Noble, 172 U. S. 

383, 43 L. Ed. 486. 

“To be collected from the will as a whole.” 

Smith v. Bell, 6 Peters 68. 
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i 

“All parts of the will should be examined 
and compared, and the intention of the testa¬ 
tor ascertained, not from a part, but from the 
whole instrument.” I 

Lane v. Beck, 3 Howard 464, 11 L. Ed. 
681. 

Cheeseman v. Watson, 8 Howard 263. 

“In construing* wills, the court should con¬ 
sider all of the provisions, and so far as pos¬ 
sible, construe each in harmony with the others, 
giving force and effect to all ” 

March v. March, 8 L. R. A. (N. S.) 180, 
186 N. Y. 99, 78 N. E. 704. 

“Full force and effect is given to every word 
in a will if it is possible to do so, and construe 
the will as a whole so as to meet the intention 
of the testator.” 

Re Lutz, 50 L. R. A. 847, 157 Mo. 439, 
57 S. W. 1018. 

“A will must be construed so as to give effect 
to every part of it provided an effect can be 
given which appears to be consistent with the 
general purpose and intent of the testator as 
gathered from the entire instrument.” 1 

Hawkins v. Hansen, 92 Kan. 73, 139 Pac. 

1022 . ! 

Can the action of the lower court in deciding that 
appellant under the sixth paragraph of the will of 
her husband was “devised and took only a life estate 
during widowhood” be squared with the cardinal rules 
of construction cited in the foregoing cases and the 
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decisions of this court which it is deemed unnecessary 
to cite? 

Did not the testator mean something; did he not 
have some thought in mind when he drafted the last 
sentence of said paragraph, namely: 

“ Should my wife decline to retain said prem¬ 
ises, after mv death, it is mv will that a unani- 
mous consent agreement be entered into by my 
wife, and my three daughters, Marian, Cath¬ 
arine and Mida, to sell the aforesaid property 
and divide the proceeds of the sale in four equal 
parts between my wife and three daughters 
hereinbefore mentioned, or their heirs-at-law.’’ 

Or is said sentence to be construed as mere surplusage, 
a mere conglomeration of words without meaning or 
intent? To rule that under said paragraph 6, as the 
lower court did, that the appellant took only a life 
estate during widowhood, is not only to ignore in toto 
the provisions of the above mentioned sentence, but to 
wipe said provision out of the will entirely so as to 
make it read as if said sentence had never been incor¬ 
porated therein. If Evans intended that his wife 
should take only a life estate during widowhood, he 
would never have incorporated said provision in his 
will; he would have stopped with the phrase “She is 
to retain the same for her use and benefit so long as 
she remains my widow.” 

“The authoritv of the court is limited to the 

•/ 

interpretation and construction of wills made 
by others, and it has no power to piece out, take 
from, or modify the wills of others so as to 
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make them conform to the individual opinion of 
the court or judge thereof.” 

Jones v. Jones, 25 L. R. A. (N. Sj 424 
123 S. W. 29. 

Courts Do Not Favor Total or Partial Intestacy. 

t 

It will be noted that the will of testator contains no 

i 

residuary clause; that the only attempt to dispose of 
premises 918 19th Street N. W. by the testator is con¬ 
tained in said sixth paragraph. He does not provide 
that should his widow remarry or die without exercis¬ 
ing her right of election the said property shall vest in 
his children or their heirs-at-law, as contended for by 
the appellees, but, on the contrary, so far as the will 
is concerned, he expressly limits their interest : to an 
undivided one-fourth interest in said property, and 
that upon the exercise of his widow’s right of election. 
To rule, as the lower court did, namely, that the ap¬ 
pellant is entitled only to a life estate during widow¬ 
hood, amounts to depriving her of her right of election 
and wiping said provision out of testator’s will entire¬ 
ly, and to further hold that the testator died intestate 
as to the remainder in said estate, and that upon the 
termination of the widow’s life estate that the testator 
intended said property to descend to the appellees or 
their heirs-at-law under the intestate law. It' could 
vest in appellees no other way if the construction of 
the lower court is correct, and an examination of the 
will itself, it is respectfully submitted, at once dis¬ 
closes that said testator did not intend to die intestate 

i 

or to leave any portion of his estate to vest in his chil¬ 
dren by operation of law. 
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4 ‘The presumption is that a testator intended 
to dispose of his entire estate, and not to die 
intestate either as to the whole or any part 
thereof, and the will should be so construed un¬ 
less this presumption is clearly rebutted by the 
provisions of the will or by evidence to the con- 
> trarv, * * * and the fact that there is no 

' residuary clause in the will strengthens this 
presumption.” 40 Cyc. 1409. 

In the case of Galloway v. Galloway, 32 App. D. C. 

76; this court said: 

“The terms of the will are equally inconsis¬ 
tent with any intention on the part of the testa¬ 
trix to leave any portion of her estate to de¬ 
scend under the intestate laws. It is the duty 
of the court, where it can with consistency, to 
accord with the general rule that ‘no presump¬ 
tion of an intent to die intestate as to any part 
of his property is allowable when the words of 
a testator’s will may fairly carry the whole.’ 
Given v. Hilton, 95 U. S. 591. The laic frowns 
upon the construction of a will that admits of 
partial intestacy.” 

“Everv testator in the making of his will is 
supposed to intend to dispose of his entire es¬ 
tate, and the presumption is against his inten¬ 
tion to die intestate as to any part of it, unless 
such intention is plainly expressed or necessar¬ 
ily implied.” 

Kennedy v. Alexander, 21 App. D. C. 434. 

“Another familiar rule is that the law pre¬ 
fers a construction which will prevent a partial 
intestacy to one that will permit it, if such a 
construction may be reasonably given. * * * 
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The will ivas inartificially drawn, hut its various 
provisions, taken together, put it beyond doubt 
that he intended to dispose of all his property.” 

Ivenady v. Sinnott, 179 U. S. 616, £5 L. 
Ed. 345. | 

McCaffrey v. Manogue, 196 U. S. 563, 49 
L. Ed. 600. 

McGraw v. McGraw, 99 C. C. A. 650.1 

Canfield v. Canfield, 118 Fed. 1, 55 C. C. 
A. 169. 

Lavender v. Rosenheim, 110 Md. 150. 

Fisher v. Wagner, 109 Md. 243, 21 L. R. 
A. (N. S.) 321. 

Ridgely v. Ridgely, 100 Md. 230. j 

Burke v. Boone, 94 Md. 472. 

Perm v. Perin, 139 Md. 281, 115 Atl. Rep. 51. ! The 
court savs: 

“ After providing in the first paragraph for 
the payment of his debts by his executrix, the 
testator in the second paragraph of the will 
gives all his property and estate to his |wife, 
Ella K. Perin, for life, with unlimited power to 
sell and dispose of the same as we have stated. 
The third paragraph provides: 

“ ‘The life estate of my said wife shall con¬ 
tinue during her widowhood, and should she 
marry, then said life estate shall terminate. It 
is my will and I so devise that my said estate 
shall be divided equally among my surviving 
children and said Ella K. Perin.’ 

“Mrs. Perin contends that the devise to her 
and the children of equal shares of the estate in 
remainder is applicable to the termination of 
her life estate either by her remarriage or death 
without having married, while it is urged on 


i 

i 
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behalf of the defendants that the limitation to 
her in remainder is only in the event of her re- 
i marriage. The court below adopted the conten¬ 
tion of Mrs. Perm and we think that view is in 
accordance with the true construction of the 
will. There is only one devise or bequest in re¬ 
mainder , and that is contained in the sentence 
4 It is my will and I so devise that my said 
estate shall be divided equally among my sur¬ 
viving children and said Ella K. Perm’ which 
by its terms is just as applicable to the termina¬ 
tion of Mrs. Perm’s life estate bv her death as 

m/ 

by her marriage, and if the bequest in remain¬ 
der should be regarded as applying only in case 
of her remarriage, it would result in intestacy 
in the event of her death without having re¬ 
married. 

“A construction leading to that result should 
if possible be avoided 

1 ‘Where the will lias no residuarv clause, an 

v 7 

extensive signification must be given to the gen¬ 
eral words of the bequests made, for the pur¬ 
pose of avoiding intestacy as to any part of the 
testator’s estate.” Matter of Reynolds, 7 N. Y. 
St. 725. 

While the will is that of a layman and perhaps some¬ 
what inartificially drawn, appellant insists that in con¬ 
struing the will as a whole and in giving effect to every 
word as the Court must do, that the intent of the de¬ 
cedent is clear, plain and unambiguous. His language 
is, ‘ 4 Should my wife decline to retain said premises, 
after my death, it is my ivill that a unanimous consent 
agreement be entered into by my wife, and my three 
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daughters, Marian, Catharine and Mida, to sell the 
aforesaid property and divide the proceeds of the sale 
in four equal parts between ray wife and three daugh¬ 
ters hereinbefore mentioned, or their heirs-at-law.” 
Can it be said that such an imperative command or 
such a positive direction is not a part of his will? 
That it can be ignored or wiped out of his will? That 
it is not susceptible of interpretation or construction 
in harmony with the other parts of said paragraph? 
Such would be the inevitable conclusion if the con¬ 
struction of the lower court is to be sustained. 

How is the sale to be consummated upon the exercise 
of appellant’s election? By a 4 ‘unanimous consent 
agreement to be entered into by my wife and mjf three 
daughters * * * to sell the aforesaid property, 

etc.” There is one and only one conclusion I to be 
drawn therefrom, and that is that he commanded the 
defendants to enter into such an agreement to accom¬ 
plish such purpose in order to facilitate the sale of 
said property when his wife elected to sell the same, 
and for the purpose of avoiding expenses incident to 
selling and suit to compel partition. This conclusion 
and only such conclusion is supported by the intention 
of the testator as clearly appears from the last para¬ 
graph of his said will. Can it be reasonably contended 
that by the incorporation of said words in his will that 
he intended to place it within the power of any one of 
the defendants by their refusal to sell, whether said 
refusal be for arbitrary or other reasons, to defeat his 
intention as expressed in the last sentence of para- 

i 

graph 6 of his will? Those words must either be given 
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the construction contended for by appellant or held to 
be surplusage; no other reasonable construction is sus¬ 
ceptible. If the former construction prevails, appel¬ 
lees cannot for any reason defeat the intentions of the 
testator, for an equity court will compel them to sell, 
or if the words are held to be a mere surplusage, ap¬ 
pellant has a right to sell and can enforce a sale of 
said property under and by virtue of the provisions of 
Section 93 of the Code as prayed for in the bill. 

Considering that the appellant had been a loving 
and devoted wife to decedent for over thirty years, 
had assisted in raising and caring for his minor chil¬ 
dren, the appellees, had made substantial contribu¬ 
tions to the maintenance of the home and estate of 
her husband (See Stipulation), had nursed him both 
day and night through his last illness which was long 
and protracted, is it reasonable or probable that he in¬ 
tended to saddle her for life with the maintenance of 
such a house or establishment, or did he not intend by 
such a provision in his will to guard against just such 
a contingency? 

A reading of the will, the bill filed herein, the allega¬ 
tions of which are conceded by the answer and stipu¬ 
lation, will convince one of the high regard and esteem 
in which testator held his wife during their entire 
married life, a situation which must be considered in 
assisting the court in arriving at the intention of the 
testator in making provision for his wife. 
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Repugnancy and Inconsistency. 

If it be held that the latter sentence of paragraph 6 
of the will of said Evans is absolutely repugnant or 
irreconcilable with the other provisions of said para¬ 
graph, which the lower court must have done if it did 
not reject or wipe out said provision from the will 
entirely, then it is a well-established rule of law that 
the latter is to govern. 

Smith v. Bell, 6 Peters 68, 8 L. Ed. 327: ; 

i 

4 ‘It is a well-settled rule that where there is 
an irreconcilable conflict between two clauses of 
a will the later clause will prevail as being the 
latest expression of the testator’s intention.” 
Iglehart v. Kirwan, 10 Md. 559. 

Bowly v. Lamont, 3 Harr. & J. 4. 

In re Bates, 159 Mass. 252, 34 N. Ej 266. 
Pratt v. Pice, 7 Cush. 209. 

Braman v. Stiles, 2 Pick. 460, 13 Am. 

Dec. 445. i 

Dawes v. Swan, 4 Mass. 208. 

Hendershot v. Shields, 42 N. J. Eq. 317, 
3 Atl. 355. 

Adams v. Massey, 184 N. Y. 62, 76 N. E. 
916 (Reversing 102 N. Y. App. Div. 
620, 92 N. Y. Suppl. 1114). 

Van Nostrand v. Moore, 52 N. Y. 12. 
Chace v. Lamphere, 51 Hun 527, 4 N. Y. 
Suppl. 288. 

In re Manice, 31 Hun 119. 

Temple v. Sammis, 48 N. Y. Super. Ct. 

324 (affirmed in 97 N. Y. 526). ! 

Broadstreet v. Clarke, 12 Wend. 602. 
Waring v. Bosher, 91 Va. 286, 21 S. E. 
464. ! 
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Appellant respectfully submits that in view of the 
error above pointed out, that the judgment of the 
lower court should be reversed, and an order passed by 
this Honorable Court sustaining the contention of ap¬ 
pellant as the proper construction of paragraph 6 of 
her husband’s will. 

Respectfully submitted, 

ROSSA F. DOWNING, 

GEORGE A. BERRY, 

JOSEPH J. MALLOY, 

Attorneys for Appellant, 

1103 Vermont Ave. N. W. 
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Argument. 

The will of George W. Evans, deceased, under con¬ 
sideration in this case, should be construed according to 
the meaning to be derived therefrom without reference 
to extraneous facts or circumstances. This is recog¬ 
nized by the appellant in her brief (pages 8, 9), as all 
of the quotations and citations are directed to that 
proposition of law. Nevertheless appellant has incor¬ 
porated in her statement of facts a history pf the mar¬ 
riage and relations of the decedent with her and his 
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three children, including the nature of the estate left by 
him and the manner of distribution thereof, and her 
own financial condition at the time of his death. It is 
to be observed in this connection, however (R. p. 10) 
appellant received approximately $16,408.81 from the 
personal estate of her husband as well as the right to 
use and occupy the real estate involved in these pro¬ 
ceedings as a home, or in lieu of such use, to derive an 
income therefrom for life during widowhood. 

The appellees are children of the decedent by a for¬ 
mer marriage and, therefore, the natural objects of his 
bounty. 

Looking within the four corners of the w r ill, w T hat do 
we find wras the intention of the testator with reference 
to the interest that the appellant should receive in 
premises 918 Nineteenth Street, Northwest, Washing¬ 
ton, D. C.? 

Considering the will as a whole, as insisted upon by 
the appellant, we find that the decedent in the first 
clause (R. p. 7) states that he has drawn it “unaided 
and uninfluenced by any human being,” and “inde¬ 
pendently of suggestions or dictation from any source 
whatsoever.” He then bequeaths to his wife all of his 
household and personal effects of every kind, abso¬ 
lutely. Having done so, he expresses his belief that she 
will dispose of the same among his three daughters pro¬ 
vided she no longer desires to retain them. At the out¬ 
set, the decedent has indicated his ability to make an 
absolute bequest, and yet express his wishes with 
reference to the disposition of the property bequeathed 
without making the same mandatory upon the legatee. 
In the second paragraph of the third clause of his will 
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he then gives to his wife outright all of his money in 
bank and also four shares of stock and dividends, or 
accumulations thereon, of a building association, and 
any other moneys or beneficial sums that may be due 
his estate. In the fourth clause he gives to his wife 
outright Liberty and Victory Bonds, War Savings 
Stamps and any other securities possessed by him at 
the time of his death. Again appreciating his right to 
express his wishes which would not be mandatory upon 
his wife as such legatee, he follows the gift by the 
expression of a wish that should she have remaining 
in her possession at the time of her death any of the 
aforementioned securities that she 11 will the same, in 

i 

an equitable manner, among my three, hereinbefore 
mentioned, daughters or their heirs at law.” The fifth 
clause of the will disposes of the proceeds of his in¬ 
surance policies in equal parts among his wife and 
three daughters ‘ ‘ without reference as to whom said 
policies may be payable, as indicated in the said 
policies.” 

The appellant is in error in her statement that she 
shared the proceeds of a $3,000 insurance policy pay¬ 
able to her, with the children, ‘ 4 although there was no 
legal obligation” upon her so to do (Br. b. 4). The 
doctrine of election required her to submit; to a distri¬ 
bution of the proceeds of this policy as directed by the 
will, she having accepted a substantial benefit under 
the same instrument. Gaskin vs. Gaskin, 55 App. D. C. 
129. See also, 40 Cyc. 1960, collection of cases in note 
5, p. 1961, relating to legatee’s interest in an insurance 
policy. 

■ 

Beading the sixth clause of the will, which is the one 
requiring construction, it is instantly manifest that it 
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was the absolute and unqualified intention of the testa¬ 
tor that should his wife remarry, her right to retain 
the use and benefit of premises 918 Nineteenth Street, 
Northwest, should immediately cease. As decedent 
specifically states: “she [appellant] is to retain the 
same for her use and benefit, so long as she may remain 
my widow.” He further provides that while his wife 
retains the use and benefit of this real estate, she should 
pay all taxes and costs of repairs and keep the property 
in good rentable condition and not allow it to deterior¬ 
ate for want of repairs inside or out. These pro¬ 
visions of his will are nothing more than a statement 
of the law defining the duties of a life tenant in pos¬ 
session of real estate. Having granted the appellant 
merely a life estate during widowhood, decedent then 
gives her permission to change the character of the 
improvements thereon into an apartment house “pro¬ 
vided she bear the cost of such improvements from re¬ 
ceipts derived from rentals of said apartments, or from 
her own separate estate.” This right to change the 
nature of the improvement would be one that would 
not be incidental to a life tenancy, and the decedent, in 
permitting the same specifically, does so upon condi¬ 
tion that his wife bear the expense thereof, necessarily 
knowing that she was in a financial position to do so 

and would therebv receive an increased income. He 

•/ 

then provides that “Should my wife decline to retain 
said premises, after my death, it is my will that an 
unanimous consent agreement be entered into by my 
wife, and my three daughters, Marian, Catharine and 
Mida, to sell the aforesaid property and divide the 
proceeds of the sale in four equal parts between my 
wife and three daughters hereinbefore mentioned, or 
their heirs at law” (R. pp. 8, 9). The language used 
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by the decedent is plain upon its face. He specifically 
provides that it is his “will,” in other words, it is his 
“wish,” that an unanimous consent agreement be en¬ 
tered into by his wife and three daughters for the 

i 

sale. The decedent nowhere uses language which would 
make it mandatory upon his three daughters to unani¬ 
mously consent to the sale of the property. By the 
use of these words the decedent has done no more 
than he had already done in two other particulars in 
the preceding part of his will as hereinbefore pointed 
out, namely, expressed a wish that his wife and daugh¬ 
ters unanimously agree on a sale in the event his wife 
did not choose to retain possession of thq premises. 
He had theretofore, in unequivocal language, be¬ 
queathed absolute interests in his property to his wife 
and to one of his daughters. Reason would not per¬ 
mit us to assume that when he reached the sixth clause 
of his will he was unable to use language distinctly 
directing the sale of the property and a division of the 
proceeds, if it had been his intention that the property 
be sold and the proceeds divided between his wife and 
daughters should the former decline to retain the home. 
His ability to state in clear and intelligible language 
his intention is demonstrated. Had it been his pur¬ 
pose that the property be sold against the unanimous 
consent of his three daughters, then he most certainly 
would not have stated that it was his will that an 
unanimous agreement be entered into. Why should he 
require an unanimous agreement between his wife and 
children if it was his intention that his wife take a fee 
simple title in one-fourth of the real estate upon her 
declination to retain possession regardless of the con¬ 
sent of his children, an interest which would permit 
her to force a sale of the property against their wishes 
in order to realize one-fourth of the proceeds? 
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In O’Brien vs. McCarthy, 52 Appeals D. C. 183, this 
Court has laid down the law that whether precatory 
words are mandatory must be determined from the 
will as a whole, rejecting the earlier rule of law that the 
expression of a wish, request or even recommendation 
by testator was mandatory. In that case a residuary 
bequest to a trustee to be expended by him in his 
judgment in accordance with verbally expressed wishes 
of the testator was attacked as being void for uncer¬ 
tainty. In holding that a trust could not be charged 
upon this residuary bequest the court considered pre¬ 
ceding items of the will, commented upon the nature 
of those provisions of the will, stating “and they are 
convincing evidence that the testator knew how to 
make a bequest which was impressed, not only with all 
the indicia of a mandate, but with a legal duty carry¬ 
ing with it all the sanctions of a trust” (p. 186). This 
Court then refers to the residuary clause and says,— 

“When it came to item 8 of her will, however, 
the same testatrix who had demonstrated her abil¬ 
ity to express her imperative will as to the dispo¬ 
sition of $1500.00 belonging to her estate, and who 
in apt language dedicated the fund to three sepa¬ 
rate and distinct uses, saw fit to devise and be¬ 
queath the rest and residue of her property to 
William J. O’Brien, Jr., ‘to be expended by him 
entirely in his judgment in accordance with my 
verbally expressed wishes to him.’ ” 

Accordingly it was held that the court had “no right 
to import into her will language which she elected not 
to use, or to impute to her an intention which she re¬ 
frained from expressing. If she had been so minded, 
she could have directed 0 ’Brien to expend the residue 
of her estate for the benefit of her natural heirs; but 
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she did nut do that, and,, not having done soj the courts 
should not order a testamentary disposition, which for 
reasons of her own she declined to make” (pp. 186-7). 

i 

Suppose that one month after the death of the testa¬ 
tor appellant decided to have the property sold in order 
to procure one-fourth of the proceeds therefrom, in¬ 
sisting upon her present contention that she had an 
absolute fee simple interest in one-fourth of the estate 
and as a tenant in common could force the sale of the 
same at her pleasure, after she has withdrawn from the 
possession of the property. And suppose further that 
shortly after the sale of the property and receipt of 
her part of the proceeds, she remarried. It is evident 
that she could thereby easily defeat the plain, manifest 
intention of the testator. What would then become of 
his expressed limitation upon her right to qse or enjoy 
the property during her widowhood? To adopt the 
contention of the appellant, therefore, would mean that 
the court would be compelled to pervert the intention 
of the testator by disregarding the words used by him 
him, and importing a meaning that he refrained from 
expressing. The question could pertinently be put, did 
the testator intend to give his wife the use of the prop¬ 
erty during widowhood only, and then the power to de¬ 
stroy the same? No authority is cited giving the court 
the right to disregard entirely the words in the will, 
“so long as she may remain my widow” and further, to 
delete from the will the requirement not only that an 
agreement be entered into by his wife and daughters 
for the sale of the property, but that such agreement be 
by “unanimous consent.” ; 

It has been said: 
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4 4 It always is presumed that a testator used the 
words in which he expressed himself according to 
their strict and primary acceptation, ‘unless, from 
the context of the will/ it appears that he used 
them in a different sense, when they will be con¬ 
strued as from the will itself it is apparant he in¬ 
tended them to be construed.” Brown vs. Wells, 
45 Appeals D. C. 428, 437. 

We respectfully submit, therefore, that no error was 
committed by the Court in signing the decree com¬ 
plained of. 


Wilton J. Lambert, 

R. H. Yeatman, 

Geo. D. Horning, Jr., 
Attorneys for Appellees. 
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